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REMARKS 

This patent application presently includes claims 1-17, of which claims 1-4 are rejected 
and claims 5-17 have been withdrawn from further consideration as based upon a non-elected 
invention. A typographical error is corrected in the description, the claims are amended to improve 
their language, and all rejections are respectfully traversed. 

A typographical error has been corrected at page 1 1, line 11. Specifically, the left side of 
equation (6) was missing. The context of the text confirms that this correction is needed. 

Claims 1-4 are rejected under 35 U.S.C. § 1 12, first paragraph, as failing to comply with 
the written description requirement. The Examiner asserted that the claims contain subject matter 
which was not described in the specification in such a way as to reasonably convey to one skilled in 
the relevant art that the inventor(s), at the times the apphcation was filed, had possession of the 
claimed invention. This rejection is respectfully traversed. 

The Examiner's characterization of the claimed invention as at the top of page 3 of the 
Office Action is incorrect. In fact, the subject matter of claim 1 is described in the top half of page 
1 5 of the present application. Those skilled in the art would appreciate the correspondence between 
claim 1 and what is described at page 15 of the application. 

This rejection is improper and should be withdrawn. 

Claims 1-4 were rejected under 35 U.S.C. § 1 12 as indefinite. The Examiner objected to 
specific language in the claims. 

For example, "a large number of genomic samples" in claim 1 was found to be 
objectionable, presumably because of the use of descriptive term "large." The applicants disagree 
with this rejection. However, in order to avoid the issue and advance prosecution, claim 1 has been 
amended to delete the terms "large" and "small." Instead of "large", the claim refers to a "first" 
number. Also, the term "small" has been deleted to the extent that it refers to the number of 
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replicates. Instead, the claim defines that the number of replicates is less than the first number. It is 
believed that this avoids the basis for the present rejection of claims 1-4. 

Claims 1-4 were also rejected as indefinite for the recitation of "number of replicates 
insufficient for making precise and valid statistical inferences." It is believed that this terminology 
is clear and concise. Specifically, those skilled in the art would understand the statistical concept of 
a representative sample and would therefore appreciate what is meant by a number of samples 
"insufficient for making precise and valid statistical inferences." Thus, there is nothing indefinite 
about that language. The Examiner should therefore withdraw the rejection to the extent that it is 
based upon such language. 

Claims 1-4 were also rejected as indefinite for the recitation of "the respective sample", 
because, the Examiner alleges, it was not clear which sample the phrase refers to. As amended, 
claim 1 refers to measurement of a "selected" sample, and "respective" has been changed to 
"selected." It is therefore clear that the sample being referred to at the end of claim 1 is the one that 
is being measured. This basis of rejection no longer exists and should therefore be withdrawn. 

In view of the foregoing, it is believed that claim 1 is now clear and concise and all 
rejections thereof and grounds of indefiniteness should be withdrawn. 

As far as these rejections are concerned, except to the extent that claims 2 and 3 are 
discussed below, no separate grounds of rejection were given for claims 2-4. Accordingly, the 
rejection should also be withdrawn as to them. 

Claim 2 was also rejected as indefinite for the lack of an antecedent basis for the use for 
the term "the difference". As amended claim 2 now recites "a difference", so an antecedent basis is 
not necessary, and this rejection should be withdrawn. 

Claim 3 was amended to delete the term "small" at line 4 for the same reasons as set 
forth with respect to claim 1 above. 
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In summary, there is no longer any reason for rejecting claims 1-4 as indefinite. 

Claims 1-4 were rejected as anticipated under 35 U.S.C. § 102(e) by Nadon and et al. 
U.S. Patent No. 6,567,750. This rejection is respectfully traversed. Nadon et al. does not constitute 
prior art with respect to the present patent application. 

The '750 patent is a continuation of Intemational Application No. PCT/IB99/00734 filed 
on April 22, 1999. Since the PCT application was filed before November 29, 1999, its 35 U.S.C. 
§ 102(e) date is October 20, 2000. In fact, the best date of the '750 patent as a prior art reference is 
the pubUcation date of Intemational AppUcation No. PCT/IB99/00734. For the Examiner's 
information, the undersigned is enclosing herewith a copy of the first page of Intemational 
Publication No. WO 99/54724. The Examiner will observe that this is the publication of 
Intemational AppUcation PCT/IB99/00734. The publication date of this intemational application is 
October 28, 1999 which is the earliest date that the *750 patent can have as a prior art reference. 

In comparison, the present patent application is a continuation of Intemational 
Application No. PCT/IBOO/00810 filed June 19, 2000. Moreover, through that intemational 
application, the present application claims the benefit of the filing date of provisional application 
No. 60/139,639, field June 17, 1999 and provisional application No, 60/155,173, filed September 
21, 1999. Both of these dates are earlier than the earliest date available to the '750 patent as a 
reference (October 20, 1999). Accordingly, the '750 patent is not prior art with respect to the 
present application. 

Accordingly, the rejection over the '750 patent is improper and should be withdrawn. 

Claims 1-4 were also rejected on the groimd of obviousness-type double patenting over 
claims 1-3 of the *750 patent. In response , the undersigned is submitting herewith a terminal 
disclaimer with respect to the '750 patent. 

Accordingly, the rejection on grounds of double patenting should now be withdrawn. 
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Applicants' attorney has made every effort to place this patent application in condition 
for allowance and to demonstrate that it is in fact in such condition. It is therefore earnestly 
requested that this application, as a whole, receive favorable reconsideration and that all of the 
claims be allowed as presently constituted. Should there remain any unanswered questions, the 
Examiner is requested to call the applicants' undersigned attorney at the telephone number indicated 
below. 



Dated: June 11,2004 



Respectfully submitted, 
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An analytical process is disclosed, for discriminating data acquired from samples with overlapping distributions, and for improving 
and assessing the statistical validity of hybridization signal in arrays of assays. The process includes method of convolving data into two or 
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